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DENVER, JANUARY, 1926

HAVE YOU EVER HEARD

Judge Cunningham
of COLORADO SPRINGS?

Do you know hi "'rep'"
for
Wit and Learning?

If eo
youll be at Regular Luncheon Meetng

Monday, Jan. 4, 12:15
Chamber of Commerce

If Not
YOU CAN'T MISS THIS CHANCE
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NEW MEMBERS
The following candidates, recommended by the membership committee, will be voted upon at the regular meeting, January 4, 1926.
W. A. Black,
L. J. Crowley.
John J. Morrisey.
LEGAL AID SOCIETY CALLS
Our Legal Aid Society will need
$500 with which to close the calendar year, according to a plea recently
sent out to lawyers by Harry C.
Green, its secretary and general attorney.
The members of the Bar have not
fully raised their quota, as set by
the executive committee of the society and of the bar association, Mr.
Green's letter sets out, in asking contributions to help meet the needs.
The letter points out that but eightyfive attorneys have thus far contributed, amounts ranging from $5 to

$50.
There have been a few attorneys
who have criticised the Society on
the ground it has taken cases where

a private attorney may have been
able to get a fee, but this has been
avoided as far as possible. A few
fees have been paid by parties after
recovery, but the particular cases
had been sent to the society by an
attorney who had investigated, and
felt he could not handle it under the
circumstances.
If the society is adequately financed, the officers say it will not
be necessary to take any case that
has a fee connected with it.
The
fees thus far have been turned into
the treasury to help reduce the deficit now existing.
The original purpose of the Society is to take over as many charitable
cases from attorneys as possible, thus
relieving them of this burden. Small
contributions from all the members
of the Bar Association would make
this possible.
NEW ADVISORY COMMITTEE
The following lawyers, appointed
recently by President Butler, have
agreed to serve as an advisory committee to the board of editors, and
to assist in compiling interesting and
instructive material for the Record:
Cass M. Herrington, Chairman.
Victor A. Miller Mason Lewis
Ralph McCrillis
Milton Smith, Sr.
Harold H. Healy Charles R. Brock
From time to time we shall print
articles and reviews gathered by
them in a varied field.
JOE JAFFA FALLS
Joseph S. Jaffa, formerly Denver's
most confirmed ,bachelor, and incidentally a lawyer, recently fell victim to the marriage game, we are
informed by the daily press.
We cannot assume responsibility
for publishing this notice, since several subscribers have already warned
us it can't be true. Brother Jaffa
is said to have organized the first
really successful bachelor club in
Park Hill.
VALUABLE BOOKS AVAILABLE
The Record is in touch with a Denver lawyer who has a set of L. R. A.,
New Series, as well as the Old Series.
Three digests come with the old, and
two with the new. Call the secretary
of the Bar Association for further
information.
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Happy New Year
The Record greets you. It wishes
you a happy and prosperous new
year. The Record is starting upon
its third year. We believe that it can
be made to serve a useful purpose.
It will keep you in touch with Bar
Association activities. A regular feature will be Mr. Joseph C. Sampson's interesting reviews of the addresses delivered at our meetings.
We hope to publish from time to
time communications from the chairmen of the various committees concerning committee activities.
The judges of the local district,
county and juvenile courts, and the
justices of the peace, have been requested to furnish for publication in
each issue statements of some of the
more important law points decided
The
by them during the month.
points will be stated with the brevity,
though not necessarily in the form,
of syllabi.
An advisory committee has been
appointed to assist the board of editors in gathering and selecting available material for the Record.
The publication is not one for
pecuniary profit. It is your publicaWhether it is a success or a
tion.
failure largely depends upon you.

We solicit your active co-operation.
What interests you will no doubt interest your fellow members. If you
have any suggestions to make concerning the administration of justice,
civil or criminal, or concerning the
new court house, or legal aid work,
or small claims courts, or the public
defender, or the library, or the Bar
Association Record, or a schedule of
fees, or Bar Association meetings, or
the relation of the press to the administration of justice, or concerning
any other subject within the scope of
Bar Association activities, or if you
have interesting reminiscences, write
them down and send them to any
member of the board of editors or of
the advisory committee, or to the
Ordisecretary of the Association.
narily a paper should not exceed
1,000 words.
At the beginning of the new year
we fill our glass with sparkling
(nectar of the
water
mountain
Gods!) and drink to each and every
one of you this toast, in the words
of our old-time friend, Rip Van Winkle (as played by Jefferson): "Here's
to your good health, and your family's good health. May you live long
and prosper."

The "Long" cDinner
Like the voice of the prophet crying in the wilderness comes the clarion call of United States Senator
Chester I. Long, president of the
American Bar Association, for a return to fundamental American principles of liberty and government,
from which he made it clear we had
wandered far afield.
Scheduled for an address on the
subject of the proposed Denver meeting of the American Bar Association
at the bar dinner given in his honor
at the University Club on December
15, Senator Long dropped a verbal
bombshell amid the assembled lawyers and, in a stirring speech such
as we have seldom heard, called upon
them to awake and gird their loins
for the fight to preserve our American system of government.

Dorsey Extends Invitation
President Butler introduced Clayton C. Dorsey as the toastmaster of
the evening. Mr. Dorsey said that
Senator Long's high fame and great
accomplishments as a lawyer and
thinker made it appropriate to dispense with the formality of introducing him and that he would, therefore, introduce the company to the
distinguished guest. He referred to
the assembled company as the representative lawyers of Colorado and
declared that there were none better
to be found anywhere. He then referred to the possibility and probability of the American Bar Association's holding its convention in Denver in 1926 and said that the meeting was held because Denver lawyers
not only wanted to pay their respects
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to Senator Long, but also wanted
him to know that they wanted the
American Bar Association to come to
Denver for its next meeting. In behalf of Denver and Denver lawyers,
he extended a hearty invitation to
the American Bar and called attention to the fact that the meeting held
here about twenty-five years ago was
one of the most successful on record.
Both the Association and the city, he
said, were now much larger and he
was confident that we could now entertain the Association even better
than we did on the former occasion.
We could not do all of the things we
did then, he explained, because of
certain obstacles, particularly the
Eighteenth Amendment, the Volstead
Act, the Colorado Prohibition Law,
Judge Symes, United States Attorney
Stephan, Judge Butler and his brethren on the District Bench, District
Attorney Cline, the police, and, last
but not least, Governor Morley's
However, he thought
"hop-lights."
that these officials might be induced
to declare a sort. of moratorium
while the meeting was in progress,
for, after all, as a great American
once remarked, "What is the ConAfter
stitution between friends?"
extending- again a hearty Western
welcome to the American Bar, Mr.
Dorsey then introduced President
James Grafton Rogers of the Colorado Bar Association.
Rogers' Story
Mr. Rogers referred to the story
told by Judge Wells of the early days
in Leadville. It was the custom then,
it seems, for Denver lawyers to take
the night train to Leadville and in
the baggage car there was card playing and other entertainment throughMuch consideration
out the night.
was therefore required on the part
of the judge who was to hear these
lawyers present matters on the following morning. On one such morning, the judge had said to one of the
lawyers, "I can't hear you this morning, sir," whereupon the lawyer had
replied, "Ish all right, Judge, I can't
The real difficulty in the
see you."
path of providing appropriate entertainment for the American Bar, Mr.
Rogers thought, was not the Constitution of the Unitdd States or the
various officials mentioned by Mr.
Dorsey, but was the geography of the
country-we were too far away from
the border.

Coke and Bacon
In studying Senator Long and reflecting upbn the fact that he held
the highest office within the gift of
lawyers, Mr. Rogers said, he had puzzled over the reasons why men of
this type are selected. Every modern lawyer, he declared, was partly
Coke and partly Bacon and constantly faced the problem of whether
he should be entirely one or the
It was axiomatic, he said,
other.
that our office-holders represent us
about as we wish to be represented,
and the list of officials In the American Bar Association probably represented what the American lawyer
The professions all
actually was.
have standards after which practitioners model themselves, he stated,
and he mentioned Dr. Osler, among
the medical profession, and Secretary
Hoover, among the engineers. They
all have types, he declared, but not
in all legal history was there an instance when two contemporary leaders afforded such a clear contrast in
character as did Coke and Bacon.
He traced the careers of these two
men in a very entertaining manner,
pointing out the remarkable coincidence in their fortunes and misfortunes and their differences in temperament and character. He told of
the disgraceful climax to Lord Bacon's career and of the disappointing end of Coke's public life; of the
conscientious fairness and the cruelty of Coke, and of the versatility
and corruption of Bacon. Bacon, he
said, stood out today as one of the
greatest intellectual lights of the
centuries, while Coke was purely a
lawyer and nothing else. The model
of the American lawyer, he thought,
was made up of a combination of
these two types. The representative
successful citizen-lawyer, he thought,
was exemplified in the past presidents of the American Bar Association, who dealt with broad problems
and represented a combination of a
little of Coke and a little of Bacon.
Senator Long CompUinents Us
Senator Long said that he knew his
audience were all good lawyers. and
that he was impressed with what
Kansas had lost in losing Colorado.
He spent a good deal of time fishing
out here In the summer, he said, and
he had often thought how much better the fishing would be if it were
He reminded us
only in Kansas.
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that Colorado was once part of Kansas Territory but that it had been
gladly given up by Kansas at a time
when she had trouble enough within
her present borders without extending her dominion further. The eastern half of Nebraska had once been
offered to Kansas but she had declined the offer for the same reason.
Kansas, he said, didn't feel like taking on more trouble by acquiring
this part of the country, but felt she
should give her time and attention
to making trouble for the rest of the
country. He appreciated, he said, the
opportunity to hold the American Bar
Association's meeting here in what
was once a part of Kansas.
Discusses Obstacles
Apropos of the obstacles to the
convention's being held here, Senator Long said that the older members of the Association who had attended the meeting held here about
twenty-five years ago seemed to think
that no trouble need be anticipated.
In recent years, he said, the meetings
had been held close to the border, in
San Francisco, in Minneapolis, and
in Philadelphia, and the question now
presented was whether they should
hazard a meeting in the center of
the country.
He reminded us that
we had serious competition from
Seattle, which was not far from the
northwestern border.
However, if
we can put aside the obstacles, he
said, he had no doubt that, accustomed as we are out here to overcoming obstacles, we will find some
way to entertain the American Bar
Association in a satisfactory manner.
The National Legal Organizations
All of us believe in organization,
he said, and most of us belong to
some organization.
There are four
national
legal organizations:
the
American Bar Association, which is
forty-eight years old; the Conference
on Uniform State Laws, which is
thirty-five years old; the American
Law Institute, which is thirty-one
years old; and the Criminal Law
League, which is thirty-one years old.
He explained that the American Law
Institute was the best equipped for
work; that it had an endowment of
$1,000,000 and an income of $100,000 a year, with an additional temporary endowment of $20,000 annually for the development of a model
code of criminal procedure. Mention

was also made of the Commercial
Law League, which seeks to improve
the practice of commercial law. The
Conference on Uniform State Laws,
he said, was limited in membership,
and this organization, as well as the
American Law Institute, was affiliated with the American Bar Association. It prepares bills to bring about
uniformity in state laws and arranges
to have them submitted to the various state legislatures. The American
Bar Association is the oldest national legal organization and has a
membership of about 24,000, Senator Long explained. It has doubled
its membership within the last five
years.
It was organized, he said,
primarily to promote the administration of justice and improvement
in the practice of the law. Our first
duty as lawyers, he reminded us, is
to look after the judicial machinery
used in the administration of justice.
This judicial machinery has faults.,
and committees of the Association
are continually seeking to correct
them. The Association as an organization has taken great interest in
public questions relating to the law
and to the administration of law, he
said, and never hesitates to take a
positive stand on questions concerning the Constitution of the United
States. It opposed the recall of Judicial decisions and brought about the
defeat of the principle, and it has
likewise thus far succeeded in defeating the proposal to make Congress the court of last resort on constitutional questions. He reminded
us, however, that the -presidential
candidate advocating this latter proposal had gained 4,000,000 votes in
the last election, which illustrates
the necessity of giving attention to
such questions.
The Two Big Issues
There are two issues now confronting the people of the United States,
Senator Long declared-the preservation of individual liberty and the
preservation of local self government. These issues are now forming and the outlines of the battle are
now being given, he said, and lawyers ought to inform themselves on
both questions. They are before us
now as lawyers and as citizens of the
republic.
Liberty Is Defined
Liberty. he said, was referred to in
the organic law, in the preamble to
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the Constitution, in the Fifth Amendment, and in the Fourteenth Amendment, yet we have heard but little
concerning it in judicial decisions.
He read a recent decision of the
United States Supreme Court in
which the court said that liberty denotes not merely freedom from bodily
restraint, but also the right of the
individual to continue to engage in a
useful occupation without interference, to marry and to bring up and
educate his children, and to worship
God according to the dictates of his
The occasion for this
conscience.
decision, he said, was the beginning
of this effort to interfere with individual liberty. Nebraska had placed
restrictions on the teaching of certain modern languages; Iowa had attempted the same kind of thing, and
Ohio had come out in the open and
forbidden the teaching of the German language in the lower grades.
The question was whether such teaching could be prohibited, when the
teachers were qualified, and the Supreme Court had said that it could
not be done because it interfered
with the principle of individual liberty.
Initiative and Referendmn
He said that these laws had originated under the Initiative and Referendum, which he thought we had
here, but "it was pretty hard to tell
just what we had here from the deKansas, he
cisions of the courts."
said, had never had the Initiative
and Referendum.
In Oregon, he said, they had
sought to determine that the state
alone should decide where a child
should be sent for its education in
This attempt
the primary grades.
was made under the Initiative and
if successful would have destroyed
all private schools in that state.
When the case came before the
United States Supreme t Court, the
court had declared the law unconstitutional and void as an interference with the individual liberty of
the parent and guardian. The Tennessee evolution case, he said, was
also on its way to the United States
Supreme Court, and while as lawyers
we are not interested in the questions of Fundamentalism and Modernism, we have a vital interest in
preserving the liberty of teachers to
teach and of children to learn. This,
he said, was simply an instance of

the tendency of the states to interfere with liberty. There are, however, he said, a few things left to us
which neither the state nor the nation can take away from us.
Religious Freedom
The battle for liberty, Senator
Long said, was fought out before the
adoption of the Constitution. Thomas
Jefferson had resigned from Congress to go back to Virginia, where
he was elected to the legislature,
where he submitted to that body a
statute to insure religious freedom.
A bitter contest immediately arose
and when Jefferson went to France
Patrick Henry proposed an appropriation for the teaching of religion
in the schools. Madison then again
presented the Jefferson statute for
religious liberty and after a bitter
controversy the Jefferson bill was enacted into law. How much Jefferson
this accomplishment,
thought of
Senator Long said, was revealed in
his epitaph which recited, "Thomas
Jefferson, author of the Declaration
of Independence, of the Statute for
Religious Liberty, and father of the
University of Virginia." The contest
over this Jefferson law, Senator Long
declared, had much to do with the
adoption of the First Amendment to
Madison
which
the Constitution,
helped to write. In support of religious liberty, Senator Long then
quoted the late Mr. Bryan as having
said that "God would not coerce His
children in matters of religion and
that Christianity was a religion of
In the Reylove and not of force."
nolds case, Senator Long said, the
Supreme Court had held that Congress had power to reach actions
only and not opinions.
The question now is forced to the
front, the speaker declared, as to
whether or not the opinions of men
are to be controlled by legislation.
We must meet this question as it was
met by Madison and by Jefferson in
the early days of the republic.
Local Self Government
The second menace now confronting us, Senator Long said, was the
destruction of the principle of local
self government. We must remember, he said, that this is a dual form
of government and was made so from
the beginning. The states were recognized as having some rights that
could not be interfered with. There
is now a disposition, he declared, for
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the national government to usurp
many of the powers of the states,
and he cited the various attempts to
secure a national child labor law by
way of illustration. We all have the
feeling, he said, that too much power
is being lodged in Washington, and
he read Senator Root's statement,
made in 1913, to the effect that the
preservation of our dual form of government is essential to our national
life.
He also called attention to
President Coolidge's Memorial Day
address, at Arlington, last May, in
which he had emphasized this question and warned against the menace
of unification.
Further centralization of government, the speaker said.
ought to be avoided. The Mason and
Dixon line no longer marks division
of opinion on this quesion of States'
Rights. It is not now a partisan matter. He called attention to the fact
that both parties had participated in
the passage of the so-called "50-50"
appropriation bills by which the
states and the nation share in the
expense of public projects and the
federal government directs the expenditure of the money jointly raised.

The time has come, he said, to stop
this subsidizing or bribery of the
states.
Our Duty as Lawyers
The question, Senator Long said,
is whether or not we shall destroy
this dual form of government and
the old story about liberty and government is still on. The effort to
reconcile the two-liberty and government-has been apparent everywhere down through the ages, he
said, first there is government and
no liberty; then liberty and no government, and so on ad infinitum.
'l'he petition of Right and Declaration of Right, in England, and the
Bill of Rights in the Constitution
of the United States, he said, mark
great progress in reconciling the two,
but the conflict is on and there is
the greatest danger of the impairment of the principle of local self
government.
We, as lawyers, have
our part to perform in this contest,
he said, and we should appeal to
public opinion and see to it that liberty and local self government shall
not perish from the earth.

Whitehead Wields Wit on Dry Topic
Genius converts dry land into fertile fields and it takes genius to make
an apparently dry topic palatable to
an audience unfamiliar with its ramifications. This latter kind of genius
Mr. Carle Whitehead possesses to a
marked degree, for, in an address at
the meeting of December 7, he not
only surrounded the subject of "Patents, Copyrights, and Trade Marks"
with romance, but injected into it so
much spontaneous humor that, far
from being dry, it proved to be delightful.
The story of the development of
our legal system, Mr. Whitehead declared, is a story of restrictions and
prohibitions followed by evasions-and
circumventions, followed by more restrictions and prohibitions, followed
by further evasions and circumventions, and so on, ad infinitum.
Patents,
copyrights
and
trade
marks, he charged, now afford the
most effective means of accomplishing the objects of combinations in
restraint of trade. Witness the Radio
Corporation, Shoe Machinery and Oil

combines; all made possible by pooling patents.
Pooling the principal
patents in an industry gives the pool
a practical monopoly for a period of
seventeen years, the life of the patent, and during that time inventors
of improvements upon the inventions
pooled must either sell their patents
to the pool on its own terms or let
them lie idle.
The pools, he said,
thus acquire many patents extending
beyond the 17-year term and in this
way are able to maintain their mo.iopoly indefinitely.
Litigation arising out of the subject is complicated and technical, Mr.
Whitehead declared, and he likened
some phases of it to proceedings before the Interstate Commerce Commission, where
"witnesses
argue
under oath and lawyers testify without being sworn."
The prosecution
or defense of an ordinary patent suit,
he said, involves an expense running
into thousands of dollars and the
poor inventor cannot afford to fight
for his rights. As an illustration of
the cost of such litigation, he cited
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the oil flotation dispute which had
cost many millions to carry through
the courts.
The speaker then brought out some
points which he said were either misunderstood by the profession or not
understood at all.
First of all, the
patent and copyright laws are sanctioned by the Federal Constitution in
the clause authorizing Congress to
protect the rights of inventors and
authors, while the trademark laws
are enacted by Congress under the
Interstate Commerce clause. Patent
and copyright laws form one class
and trademark laws form a distinctly
different class
The fundamental difference between patents and copyrights and
trademarks is, he declared, that the
former depend upon originality, while
the exclusive right to the use of a
trademark is not dependent upon
originality, but upon use of the mark
in trade, the mark being a form of
trade name.
The monopoly of a
patent or copyright depends on a
grant from the government, while
that of a trademark is a common
law right independent of statute.
Title to a trademark is gained
through its use on goods in trade
and it can only be registered when
used in interstate commerce.
The
advantage of registration is that
proof of registration makes out a
prima facie case of ownership and
treble damages can be claimed for
willful infringement of a registered
mark.
The law of trademarks is a part
of the law of unfair competition, Mr.
Whitehead stated, and copying another's trademark is but a means of
stealing another's trade and palming
off goods through misrepresentation.
Patents and copyrights, Mr. Whitehead said, are property rights and
are susceptible of transfer like other
property rights, but a trademark is
only an incident to trade, and can
be transferred only as part of a
business.
Words that are merely descriptive
cannot be appropriated and will not
be protected as a trademark, he said.
For example, "canned
tomatoes"
cannot be appropriated as a trademark, for if the can contains tomatoes the mark would be descriptive and if not it would be deceptive.
"Star Brand," on the other hand,
he declared, was a good trademark
because it suggested high quality but

was neither descriptive nor deceptive.
(Judge Butler later took exception to
this statement saying that "Star
Brand" tomatoes did actually contain stars, which could be distinctly
seen very shortly after sampling the
can).
The question of whether a mark is
descriptive or deceptive, Mr. Whitehead declared, is one of psychology
and the judge in a given case must
guess at the effect on the public. He
illustrated this by pointing out that
while there was no ivory in Ivory
Soap, no gold in Gold Dust, and Palm
Beach suits were not made in Palm
Beach, still these words may not actually deceive and may be permissible trademarks.
He was surprised
to discover recently, he said, that the
familiar picture of the dog and
phonograph was now being registered as a trademark for cigarettes,
but thought a mistake had been made
in using the slogan, "His Master's
Voice" underneath, without leaving
the letter "0" out of the word
"voice."

A judge, he said, must guess
whether the general purchasing public will be misled by a trademark
which resembles another.
He referred to the story of the Englishman who failed to get "Lucky Strike"
cigarettes when he asked for "Fortunate Blows," and propounded the
query as to whether the latter name
would be an infringement of the
former.
A monopoly of literary, artistic
and scientific works, he said, was secured by attaching a notice to the
first publication of the work and was
perfected by filing duplicate copies
of the work in the office of the Librarian of Congress accompanied by
a fee of one dollar. A dozen or more
different forms were supplied on
cards by the copyright office. Commercial prints and labels, he said,
could be protected by copyright because of the presumption that they
have artistic merit, and originality.
The question of infringement of a
copyright is often a psychological one,
Mr. Whitehead stated, and in many
cases it is largely a matter of personal opinion on the part of the
judge.
Each week the patent office issues
an official Gazette which contains
lists of patents, with the names of
patentees, one view of the invention,
and one claim. A copy of any given
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patent may be obtained by sending
ten cents to the Commissioner of
Patents and giving him the number
of the patent desired.
Over a million and a half patents
have been issued, Mr. Whitehead explained, since the patent office was
established.
After a patent is issued, Mr.
Whitehead said, if it fails to fully
disclose and protect the Invention,
the patentee may surrender it and
apply for its reissuance in proper
form.
This leads to many abuses,
such as trying to cover inventions
made by others since the filing of
the original application.
Design patents are also granted on
artistic designs used for manufactured articles such as wall paper,
silverware, furniture, etc., Mr. Whitehead stated.
A patent, he said, is usually described as a contract between an inventor and the government. The inventor is presumed to have discovered something of value to the public and the government grants him a
monopoly upon the invention for a
period of seventeen years in consideration of" his disclosing his invention so that the public shall have
the benefit of it thereafter.
In a patent application, the formal
petition is followed by specifications;
then come the claims defining the
scope of the invention; and last the
speaking,
Mr.
oath.
Generally
Whitehead said the shorter the claim
the broader the patent, and the fewer
elements specified, the better and
stronger the claim. Illustrating this
point, he cited the Bell telephone
patent, explaining how it might
easily have specified too many elements to be valuable and how it
might have been made broad enough
to include the radio or, by inserting
the words "over wires," not broad
enough to include the radio. The
long claim with many elements is
generally not valuable, but the short
one with few elements is broad and
if none but essential elements be included the claim is basic.
A patent, Mr. Whitehead declared,
gives the patentee no right to do
creative work that he could not
otherwise do; all it does is to make
his right to the manufacture, use and
sale of the invention exclusive-simply gives the right to stop others.
Patentability and infringement, he
said, are separate and distinct ques-

tions, again citing the Bell patents
by way of illustration. If Bell's receiver had been impractical and
someone other than Bell had developed a practical one, Bell could have
enjoined the use of the receiver and
at the same time could have been
enjoined from using the other receiver.
Consolidation
or mutual
licensing is the only way out of such
a difficulty.
An invention must have utility,
Mr. Whitehead pointed out, and he
illustrated this by telling of a rat
trap which had so many devious and
difficult entrances provided for the
rat that the examiner had remarked
In denying the application that "any
rat with brains enough to get into
the trap would have brains enough
to stay out."
Also, Mr. Whitehead declared, Invention must be involved or a patInvention contement is invalid.
plates something new, he said, and
many statements had been made as
He then
to what is not invention.
read from Hopkins on Patents where
it is said that the absence of a definition of what constitutes invention
is an obstacle to the development of
patent law, but it cannot be defined
and Is largely a matter of personal
opinion. The defense of want of invention is omni-present in patent
litigation, Mr. Whitehead said, and
no attorney can definitely advise his
client what the decision on this question will be in a given case. Systems involving so much of psychology
and indefiniteness, he said, make the
"patent game" largely a gamble.
But the stakes are large, he said, and
the odds long, and there is also a
large field for legitimate, intelligent
and conservative use of patents,
copyrights, and trademarks.
Any system of rewards, especially
those involving monopoly, lends itself to misuse, Mr. Whitehead said
in closing, and urged that "we as
lawyers be ever on the watch to eliminate the misuses and hold true to
the original purposes-protection of
lawful business by trademarks and
the promotion of the progress of
science and useful arts by patents
and copyrights."
J. C. S.
It Frequently Happens. In Millard v. Loser, 52 Colo. 205, the winner was loser.
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December Trial Court Decisions
(EDITOR'S NOTE:

With this issue commences a new department in the

Record. It Is intended in each
all the local trial courts upon
there Is no Colorado Supreme
may prove of interest to the

issue of the Record hereafter to print decisions of
novel questions of law or upon points as to which
Court decision. It is hoped that this department
general practitioner.)

DIVISION I. JUDGE MOORE
Wyman vs. Wyman No. 89041
Where a wife in whose favor a
decree of separate maintenance has
been entered refuses to live with her
husband as man and wife, on his
offer to provide a home for her, such
refusal for a period of one year does
not give the husband a right to a
divorce on the ground of desertion.
DIVISION II.

JUDGE DUNKLEE

Pond vs. Pond No. 82124
The Court may reduce the amount
payable per month under the terms
of a written agreement entered into
between husband and wife as a property settlement in connection with a
divorce suit where the husband shows
that changed circumstances have removed his ability to meet such payment.
DIVISION III.

JUDGE BUTLER
White vs. State Board Medical
Examiners
Section 342 of the Code of 1921
provides:
"The writ of mandamus may be issued * * * to an inferior board
*
*
* to compel the admission of
a party to the use and enjoyment of
a right to which he is entitled, and
from which he is unlawfully precluded by such inferior * * * *
board."
Held, on demurrer, that one whose
license has been revoked by the medical board arbitrarily and without
authority or jurisdiction, may obtain
redress by mandamus.
Such right is not taken away by
the following provision in section 11
of the act relating to the practice
of medicine (G. L. 1917, p. 353, at
p. 361):
"The action of the State Board
of Medical Examiners in refusing to
grant or in revoking a license to
practice medicine may be reviewed by
the District Court by the writ of certiorari under the Code of Civil Procedure."

Colby vs. Board of Adjustment, et a].
The zoning ordinance does not rest
upon esthetic considerations, but bears
a reasonable relation to the public
health, safety, comfort and general
welfare, and is a valid exercise of the
police power. It is not, -as a whole,
unconstitutional. Whether in a given
case the application of the ordinance
will deprive a person of his constitutional rights, so as to entitle him to
relief, depends upon the facts of the
particular case.
A petitioner in certiorari was denied a permit to erect and operate
a brickyard and plant for the manufacture of brick at Thirty-fourth
Avenue and Dahlia Street, zoned as
a residence A district.
Held, that as applied to the particular case, the zoning ordinance is
not in conflict with the constitution,
and the action of the board of adjustment was not unlawful or arbitrary.
Lednum vs. Lednum
Section 6570 of the Compiled Laws
provides that "a party *
* * may
be examined upon the trial * * *
as if under cross-examination, at the
instance of the adverse party * *
*
* but the party calling for such
examination shall not be concluded
thereby
* * *"
Held, that this section applies to
trials in court and not to the taking
of depositions.
Moynahan vs. Azpell, et al.
In sustaniing a demurrer to an alternative write of mandamus, held
that the zoning ordinance is not unconstitutional as to one who was denied a permit to erect a store building at the southwest corner of First
Avenue and Logan Street, zoned as
a Residence C district.
The petition was filed February
6, 1925.
The zoning ordinance became effective five days later.
Held, that the ordinance applies to
this case, and, further, that it is not
invalid as retroactive.
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DIVISION IV.
JUDGE STARKWEATHER
In Re-assignment of Paul H. Idttle,
No. 90279
The Colorado statute providing for
assignments for benefit of creditors,
which was approved May 5, 1897, is
void as having been suspended or
superseded by the National Bankruptcy Act enacted by Congress in
1898 and effective July 1, 1898.
(Written opinion).
DIVISION V.

JUDGE, CALVERT

Gallup vs. Rule No. 85966
1. So-called Section 13 of Chapter 21 of Session Laws of 1919 is
erroneously placed in Session Laws
and is not part of Laws of Colorado,
although signed by Governor.
2. Heirs of husband cannot file
election to take one-half of estate
in lieu of provisions of will within
six months allowed to husband for
that purpose where husband died before six month period without filing
his said election.
(Written opinion).
COUNTY COURT. JUDGE LUXFORD
None
JUVENILE COURT.
JUDGE LINDSEY
None
JUSTICE COURT. A. T. ORAHOOD
Defendant is precluded from recovering on counterclaim unless same
is orally presented to Court prior to
commencement of trial. Where a
counterclaim is not presented, due to
failure to comply with above rule,
evidence thereof may be introduced
as an offset.
Gift of engagement ring vests the
title In donee and lady to whom ring
is given may replevin same from
fiance
who
breaks
engagement
against her consent and who wrests
ring from her by force.
JUSTICE COURT. JUDGE WHITE
None
Depends on the Effect Sought to be
Produced.
"The testimony of a dead
witness may be used in a new trial,
but It is not as effective as his presence."
1 Mills Colo. Digest, citing
11 Colo. 223, at 226.

IN LIGHTER VEIN
Why Confine it to Corporations,
"Not for Pecuniary Profit?" General
Laws 1877, p. 156, Sec. 227, provides:
"Corporations, * * *
(not for
pecuniary profit) formed under the
provisions of this act, shall elect
trustees, directors or managers * *
*
* * who shall have control and
management of the affairs and frauds
*
* of the corporation, society
or association."
After the word "frauds" the compiler inserted in parenthesis the
word "funds."
We submit that a
mere compiler has no constitutional
power to defeat the expressed will of
the legislature.
Paternalism. For years we have
been admonished to wash our hands
before going into equity. The courts
now go a step farther in regulating
our personal conduct. In Denver
City Tramway Co. v. Hills, 50 Colo.
328, we find this in large type in a
paragraph of the syllabus:
"7.
Duty of Counsel to pray."
Following this, in small type, we
are assured that the thing for which
counsel should pray is an instruction.
Query: Is this case for-the application of the maxim, "Expressio unius
est exclusio alterius"?
CHECKING UP
A lot of people never even stop to
consider whether or not they are being carried as an asset or a liability.
All of which reminds us of the colored
boy who went into a drug store near
his home and asked the druggist if
he could use the phone. This is what
the druggist heard:
"Hello, is dis Mistah Johnson's residence?" "Is Mistah Johnson ther?"
"Mr. Johnson, Ah hears as how you is
needin' a boy to look after you yahd
and drive you car?" "You say you ahready has a boy?" "Is de boy givin'
yo' satisfaction?"
"You say he am
givin' you perfect satisfaction?
All
right, Mistah Johnson, good-bye."
The boy hung up and the druggist
said to him: "Boy, are you looking
for work? I am looking for a boy to
help in the store."
"Nosuh, I'se not lookin' to' wuk. I
wuks fo' Mistah Johnson; I's jest been
checkin' mahself up."
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We dre Different
Despite the fact that Coke gives gas,
And fat is had from Bacon,
Our Prototypes were both, alas,
By all their friends forsaken.
And Bacon was a crook, we fear,
While Coke was cold and cruel,
So let us note exceptions, here,
To both our food and fuel.

J. C. S.
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